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BE {ORE THE TENNESSEE DEPARTMENT OF EDUCATION
: DIVISION OF SPECIAL EDUCATION
|

IN THE MATTER OF: )
1 )
AP )
) )
Petitioner, )
} : ) |
| ’ ; ) Docket No. 07.03-101567J
V. : ) '
— >
SUMNER COUNTY BOARD OF )
EDUCATION, )
: | )
Respondent. . )
|
| } FINAL ORDER

L

This mex‘]ttler came to be heard on October 26-29 and November 9-10, 2009, before
Thomas G. Stowé'efll, Administrative Judge, at the Sumner County Board of Education in Gallatin,
Tennessee, purslu'ant to Tenn. Code Ann. §49-10-606 and Tennessee State Board of Education

Rule No. 05205—1;-9-.08 The Petitioner A.P. was represented by Ms. Florence Huffman of

Lexington, Ketflr*.lcky, who appeared pro hac vice, and Ms. Holly Ruskin of Nashville. The

Respondent Suir&ner County Board of Education was represented by Ms. Melinda Jacobs of
| }

Knoxville. : ‘

In general the subject of this bearing is the claim by the Petitioner that she has not

v

received a Free and Appropﬁate Public Education (FAPE) from the Respondent since the time of
her enrollment! in the schoél system in December 2004. The Petitioner is seeking four years of

compensatory ‘education, reimbursement for out of pocket expenses incurred by the family for

private Applie,‘d‘ Behavior EAnalysis (ABA) services, a new Individualized Education Program

(
i | !
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|
(IEP) based upc};:ll one-to-one ABA instruction in core academics and other related services.
After cons1dera£1 n of the record in this case it is determined that the Respondent Sumner
County Board of qucauon has provided FAPE to the Peﬂtloner during her years of enrollment
in the school sys%em and continues to offer FAPE for the future. The Petitioner’s request for
reimbursement and alternative educational services is not well founded and is hereby DENIED,
This decision is i)ased upon the following findings of fact and conclusions of law.

! ' FINDINGS OF FACT

1. ]I e Petitioner is a 21 year old woman who has been diagnosed with gutism,
mental retardatib 0, and communication deficits. She has consistently been assessed with an IQ
in the low 40%s| and has been determined to have a significant cognitive deficiency with
comumensurate édlapﬁve bebavior deficits. In 2006, the Petitioner’s parents filed a court petition
to have the Petijzioner adjudicated as an “incompetent” adult and subsequently were appointed as
her conservatorglt Itis undispﬁted that the Petitioner is a student with disabilities who is in need of

special education and related services pursuant to the Individuals with Disabilities Education Act

(IDEA) and relaﬁed Tennessee laws and regulations.
2. The Petitioner first attended a public school program in 1996 at the age of 8 years
| old when she e oUed in the Lincoln-Way Area Special Education Joint Agreement District 843
- (Lincoln Wav), n New Lenox, lllinois. Prior to that time her parents implemented a home based
program de.ﬂgnLl by the National Academy of Child Development. This program was based on
patterning exe’ ises thought to promote neurological development.
3. "Il'hc Petitioner’s initial IEP from Lincoln-Way for the 1996-97 school year

contained ev {’mwn daté that the Petitioner was performing in the “moderately mentally

retarded rang tle on the verbal comprehension domain,” and evidenced academic skills ranging
I
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“from 3 years to 3 years 9 months.” The IEP had an annual goal of reaching pre-primer reading

P. 04

levels by the enc}: Qf the 1996-97 school year. Throughout the 1996-97 and 1997-98 school years,

1

the Petitioner’s E[EP goals continued to focus on bringing her up to a pre-primer reading level,
and the develoén_},lent of independent functioning and socialization skills. The IEP provided

reading goals co[pl:entrating. dn phonics, sight words, and language skills.
! ‘
4. In {1998, the Petitioner's family moved to another city in Illinois where they lived

|
until rclocating!’ujo Colorado in 2000. The Petitioner was withdrawn from the Lincoln-Way

public schools éx{jor to the end of the 1997-98 school year. The Petitioner was not enrolled in

public school frllor}n the spring of 1998 until January 2001, in Colorado.
|

|

5. I‘n% January 2001, the Petitioner enrolled in the Lewis-Palmer School District

{(Lewis-Palmer), ;h Monument, Colorado, as a sixth grader. Her initial IEP in Colorado indicated
that she was ﬁin;rctioning atf the first to second grade level academically. Formal standardized
~. iotelligence tes?nng showed the Petitioner “demonstrated cognitive abilities within the very
delayed range c|>f intellectual functioning.”

o | .
6. {q Japuary of 2002, Lewis-Palmer developed the Petitioner’s seventh grade IEP

which continue’d? to focus on adaptive bebavior skills such as blowing bubbles in a swimming
pool, tying her ‘shoes, and tracing letters. The IEP also focused on first grade level academic
(math and reacéi;?g) skills.

7. H’he Petitioner’s eighth grade IEP was developed in January 2003. This IEP
indicated that !'the Petitioner continued to function at a first to second grade level academically.
. She also cont%ued to have significant deficits in the areas of social skills, communication, and

i

adaptive beha:'vior.

!

1
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8. Ihf Petitioner’s ninth grade IEP developed in February 2004 indicated that she

10:03 P. 05

had shown httle, lflprovement in her academic skills. The Petitioner continued to function at a
first to second grade level academmally Standardized achievement testing concludcd that her
basic reading sk;lls were “negligible.”

9. Iiafte in 2004, fthe Petitioner’s family began the:process of relocating to Tennessee.
Lewis-Palmer dje;veloped a revised IEP in December 2004 for the purpose of transitioning the
Petitioner to a x'[ulw school district. This TEP was provided to the Respondent Sumner County
VBoard of Educefxtion in preparation for the development of a new IEP. The Lewis-Palmer IEP
contained goals: ‘ d objectives for bringing the Petitioner up to a first grade reading level by the
end of the 2004%—?5 school year.

10. DLﬁng the four years the Petitioner spent éttending public school in Colorado, she

| .

‘made negligible jacademic progress, never reading or performing math above the first to second

| :
grade level. i]:?espite this documented lack of academic progress the Petitioner’s parents

approved of tl;'e IEP developed by Lewis-Palmer in December 2004, and wanted this IEP to be
implemented bbl the Respondent.

11. IEP meetmg was convened by the Respondent on December 15, 2004, to
prepare for he; 'emollment into the Sumner County schools and ber placement at Beech High
School. The Pgtmoner was 16 years old. At this meeting, the school officials consndered and
accepted the évL.luations that had been conducted by Lewis-Palmer earlier in the vear, including
the determmatuLn that the Petmoner was still reading at a fixst grade level.

12. , }'he Pennoner was classified as a student with autism and an interim (30 day) IEP

was developed by the Respondent on January 3, 2005. The purpose of the interima IEP was for

J
o 4
|
|
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the Respondent tT‘ get to know the Petitioner better. The Petitioner’'s mother signed in agreement
with this interim IFP. .

13. thbrtly after the Petitioner entered the school system, her teacher Kim Holmes
conducted a serHS of informal assessments to determine ber baseline Jevel of academic skills.
Ms. Holmes’ pu;‘pose in conducting these informal assessments was to determine if the Petitioner
was actually peffjpmﬁng at the level indicated on the Lewis-Palmer IEP that had been provided
to the Respondjé]ht at the time of the Petitioner’'s arrival in Summner County. Ms. Holmes

.determined that) the Petitioner was not performing consjstent with the levels recorded on the
Lewis-Palmer I.L?P which made it necessary for her to teach the Petitioner at a level more
commensurate thh her ability.

14. lﬁ}xe IDEA requires a school system to develop a trabsition plan for special
education smd‘e?ry}tsA The plzin must include the services to be provided to the student to allow for
the transition J%rLrn school to post-school activities. These transition services focus on both
.academic and functional achievement and must be designed to meet the individual needs of the
student. The.%jwices may focus on such goals as vocational training, supported employment,
daily living skj;lJF and independent living. .
| 15. ilihe CHOICES program was created by the Respondent in 2006 and is designed
- for students w'u‘rh disabilities who have graduated from high school but who need support from

|
educational ljf in developing the skills to work and function in the community. The classroom

;‘l%ke an apartment with a kitchen, bathroom, and bedroom areas. The CHOICES
|
- program also f() fers students the opportunity for supportive work placements outside the school

area is set up

t
i

setting. The \Togram was patterned after a program developed by the Tennessee Tramsition
i ,

CHOICES; program is held at Beech High School.

|

Coalition. The
[

.’ | 5
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16. An IEP meeting was convened on February 3, 2005 to develop the Petitioner’s

first formal IEP m Sumner County. A trangition assessment of the Petitioner was conducted by

i .
Ms. Holmes, the Petitioner’s teacher, in preparation for the IEP meeting. The Petitioner’s

| .
mother did not \g'vént to discuss transition services at the IEP meeting so the IEP team discussed

the mother’s wish]es for academics.

17. Tfhp IEP team implemented &e Reading Milestones program for the Petitioner.
Reading Milest;iolles was developed initially for hearing impaired students whose reading
difficulties are dlu: to language deficits. It is designed to help students who are at the very lowest
level in readingfa d builds réading skills based on language. It is often used with students with
autism,

18. Ms Holmes implemented the Petitioner’s reading goals using the Reading

Milestones progiram. The Petitioner made progress until she reached Level Thiree of the series

toward the endi ?f the 2006-07 school year. The Petitioner’s mother insisted on pushing the

Petitioner tbxoul’gil Level Tlﬁee and into Level Four of the program despite Ms. Holmes’ concern
labout the PetitioLner’s léck of comprehension. In Ms. Holmes® opinion, the Petitioner “topped
out” at the sccdhLl grade reading level while in her class.

19. At the IEP meeting convened on May 9, 2007, the Respondent proposed placing

1
1

the Petitioner ;uL the CHOICES classroom for the 2007-08 school year. At this time the
Petitioner was jamost 19 ,x.fe}ars old and had graduated from high school with a special education
diploma. At tk=us meeting the parties agreed to place the Petitioner in the CHOICES program for
the 2007-08 S‘ih'f()l year. The Respondent also acceded to the parents’ request that the Petitioner

continue 1o receive reading instruction in the Reading Milestones program while she was placed
|

- in the CHOICEF classroom.
i

i
1
1

1
|
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20. Thé Petitioner began the 2007-08 school year in the CHOICES program. The
next IEP meetmg ras convened at the parents’ request on October 18, 2007. At this meeting, the
Petitioner’s parewts asked that she be taken out of the CHOICES program and placed in the
Comprehensive lﬁe\rclopment Classroom (CDC) where she could focus on reading and math

skills rather than functional skills, The Respondent agreed to the parents’ request and

I ,
immediately removed the Petitioner from the CHOICES program and placed her in a CDC class

with Ms. Janet |

prmmples and uI ilized these in her class.

arcia as her teacher. Ms. Garcia had been trained in the application of ABA

21, Aq the October 18. 2007, IEP meeting the Respondent agreed to the parents’
request for spec?ti services to be provided to the Petitioner including: (1) placement in art or
.amusic; (2) placf!n%)em in hisforv or science with a student assistant, with materials provided by a
-professional; (q)‘homev& sork: coming home; (4) Reading Milestones/journaling/reading activities;
(5) ABA with Jnalh and (6) a job placement.

22, IUpon the parents request for additional evaluations, the Respondent conducted a
<:omprel:lensivelj re-evaluation of the Petitioner in November and December of 2007. An
Eligibility Meeﬂmg was convened on December 12, 2007, for the purpose of reviewing the
results of the ké-evaluanon and determining the Petitioner’s continuing ehglbﬂlty for special
educatiop and :r%lated serwces. At this meeting, the various evaluators rewew@ and summarized
their evaluatién,il reports and recommendations. The results were consistent with earlier
evaluations w’t&ch demonstrated moderate mental retardation with commensﬁrate academic
achievement ajnd adaptive .;behavior. The reevaluation cited a need for functional reading skills

I

and therapy fox increased socialization and independence. The Petitioner’s mother was present
|

for the meetin;llg and signed in agreement with the conference notes. Pursuant to her parents’
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wishes, the Peﬁﬁoner remained in the CDC classtoom for the remainder of the 2007-08 school

year.

23. 1 IEP meeting was convened on January 7, 2008, for the purpose of developing

the Petitioner’s hem annual IEP. The team agreed to continue the Reading Milestones program
4

and to meet agaih in nine weeks to review the Petitioner’s progress.

24.  Another [EP team was convened on March 19, 2008, to review the Petitioner’s
progress. Th;a Petitioner’s mother informed the IEP team that she was waiting on the
completion of ar|1 [independen’% eva.lu.ation she was obtaining from Vanderbilt Uni\;ersity.

I

25. (?Il May 14, 2008, another IEP meeting was convened to review and revise the

IEP goals and to review any mdependent evaluations obtained by the family. The independent

speech/languagé levaluation report offered to the IEP team was consistent with the previous
Speechﬂanguag‘!z Lvaluation completed by the Respondent. It was agreed that no IEP revisions

were necessary! at that time. At this meeting, the Petitioner’s mother demanded 30 hours of

summer programping in reé@g, math, and writing and refused the Respondent’s offer of 12
hours of Readiﬁé Milestones programming for extended school year services.

26. bn May 21, 2008, the [EP team met again to review and discuss‘ extended school
-year services. ||'Ihe Petitioner’s mother reiterated the demand for 30 hours of extended school
year services ‘91 reading, math, and writing. Eventuglly the TEP team agreed upon 24 hours of

extended schocl 1lyear services to address both academic and socialization skills.

27. . The next JEP meeting. was convened on August 7, 2008, for the purpose of
1

reviewing the |r"rtitioner’s progress in her extended school year program. I_t was agreed by the

team that the ering Milestones program would be continued and the Petitioner would remain

|
|
I

L 8
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in the CDC cla§ oom despite the Respondent’s belief that she would be better served in the

10:04 P.10

CHOICES progﬁa.kn.l

28.

IEP meeti.;ig was held October 20, 2008, to review the Petitioner’s progress on
her IEP goals durmg the first weeks of the 2008-09 school year and to address continued parental
concerms. The fl:titioner’s parents presented several independent evaluation reports the family
had obtained, infc}uding a Psychological Evaluation, a Speech/Language Evaluation, a Behavior
Assessment, am bccupational Therapy evaluation, and a Physical Therapy Evaluation. The
parents demand;:l a program that would raise the Petitioner’s IQ, speech/language ability, and
achievement Ie\il s, and that?would include: (1) four years of one-to-one academic instruction for
a half-day and é alf-day transition program year round; (2) a classroom observation by a Board
Certified Behayior Analyst (BCBA), and (3) a formal transition assessment. The parents

expressed concfe’n that the: Respondent had not been taking the steps necessary so that the

Petitioner woufd be ﬁmctidning academically at the level of her peers upon graduation. The

Respondent did not agree to these demands.

e Respondent had planned for the Petitioner to experience a variety of

. supported WOﬂ:( settings during the 2008-09 schoo!l year. The Petitioner’s parents refused to
allow her to cipate. The Petitioner became 20 years old in October 2008.

| 30. fﬁTetween the fall of 2007 aud the fall of 2008, the Petitioner was evaluated by the

. both the Respoqdent and mdependent evaluators hired by the parents using a total of 38 formal

and informal measures. The results of this testing confirmed that the Petitioner’s IQ is in the low

to mid-40’s, 1{ th commensurate academic achievement. Her adaptive skills are somewhat

higher, testing‘ n the low 60’s. The Petitioner has weaknesses in social and vocational skills,

i

' The Petitionerl in Janet Garcia’s CDC classroom from October 2007 through May 2009. It was Ms. Garcia’s
- belief that the Pe[u' joner should have been in the CHOICES program.

i

| ; 9
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when she was a' voung child in Tllinois and Colorado. A summary of these evaluations was
presented to the Petitioner’s parents at the IEP meeting held December 3, 2008.
3L TILé TEP team reconvened on January 6, 2009 to complete the Petitioner’s IEP for

the 2008-09 schbll year. For the first time, the Petitioner’s mother stated that the Petitioner was
becoming physiqu]ly aggressive at home. The Petitioner’s parents requested the services of a

|

BCBA to develqR a Behavior Intervention Plan (BIP). Even though the Respondent noted only
one minor inst . ce of aggressive behavior at school in the Petitioner's four years in Sumner
County, it agreéd to hire a BCBA to observe the Petitioner in the classtoom and to conduct a
Functional Behaénfior Assessment (FBA) and develop a BIP if needed. The Petitioner’s parents
submitted é. prciplosed IEP that provided for: (1) four additional years of school with extended
school year an(li extended day services to raise the Petitioner to the level of a senior in high
schdol; (2) a SI';.liﬂl group setting with a highly qualified teacher certified to teach a child with
iautism and higl;)ly qualiﬁed: paraprofessional; (3) a teacher trained in both ABA and Treatment

and Education of Autism and related Communication handicapped Children (TEACCH); (4) a

-sensory diet; (53) services from a BCBA; (6) assistive technology/computer programs for reading,
writing, and m'a demgned for students with autism; (7) an additional two hours per day of
academic mstrucnon for three school days per v»eek and (8) the Beacon Literacy reading
program. Thlslpfroposed TEP was rejected by the Respondent.

32. e IEP was finalized on January 6. 2009. The IEP called for the placement of
the Petitioner I;T the CHOICES program. The Respondent agreed to the parents’ request for a
number of spfefiﬁc itemsi to be included in the instructiopal program such as: academic
i ‘

| ‘ 10
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instruction in grbljlp of no more than four students; observation by a certified BCBA to make

recommendations lfor a BIP; teacher trained in ABA and TEACCH; and social skills instruction
by an autism con}sllltant.. The Petitioner’s parents refused to sign the IEP.

33. dn, Januvary 19, 2009, the Petitioner filed a Complaint for Due Process Hearing.
I : ‘

The Resolution Session was conducted on February 20, 2009, and was unsuccessful. However,
i’ ‘ |

the parents consié%ted to a series of evaluations by John Thomas (autism/transition services), Dr.

Christine Re:ﬁve;l {BCBA)_. and Dr. Barbara Krakower (reading).? Mr. Thomas conducted his

s -
Assessment of E]T'ransition Needs on March 12, 2009, Dr. Reeve conducted her Functional
]

Behavior Assesl'sxflent on March 20, 2009, and Dr. Gibbs conducted a Comprehensive Literacy

Assessment on .'I\lne 24, 2009.

-

34, M,r Thomas believed that the Petitioner’s academic instruction needed to be
épplied to a naéu{al environment. He did not believe it appropriate for a 21 year old to receive
one-to-one instfru.‘}ction on “core academics” without an attempt to generalize those skills to a
-patural envi.roxm“lent He was familiar with the CHOICES program and thought it was

appropriate for the Petitioner’s needs.

35. ﬂr Reeve sftated that ABA principles were being utilized in the Respondent’s

curriculum in i)oth the CDC class and was available in the CHOICES program. She believed
that all of the i’Fﬁﬁoner’s instruction needed to be focused on functional or independent living

it .
skils and this éould best be provided to the Petiioner in the CHOICES progam.

36. t r. Gibbs 1§ a speech language pathologist and a reading specialist. One of the

reading assess‘lment tools she administered to the Petitioner was the Test Of Word Reading

Efficiency (TOWRE). The Petitioner scored below the 1*! percentile on the assessment. Dr.

]

? With the agree‘q&ent of the Petitioner’s parents. Dr. Denise Gibbs was substituted for Dr. Krakower due to the
latter’s unavailalﬁilfty.

11
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Gibbs testified Lhﬁt the Petitioner’s score was one of the lowest she had ever experienced as an

P.13

examiner. Dr. Gibbs stated that all of the testing data since 2002 consistently placed the
! : ‘

Petitioner’s readi}jn‘g skills in the 1% percentile of the population, or on the pre-primer to primer

level despite the Ee fforts of both the Respondent and the Petitioner’s parents. Dr. Gibbs believed

the Petitioner wa‘s reading at ber maximum level of potential and there were no reading programs -

available that w?omld move the Petitioner beyond the first to second grade level. Dr. Gibbs
||
observed the CHOICES program offered by the Respondent and believed it to be appropriate for

the Petitioner’s I%keeds. In ber Comprehensive Literacy Evaluation Report, Dr. Gibbs concluded:

“[Petitioner] sholj \d participate in a balanced program of life skills activities designed to prepare
her for successhrl commupnity integration and ultimately some type of employment. Any
academic skills v{hlch are included in her IEP should be directly related to her work and hfc
skills needs.”

AA IEP meeting was convened on June 11, 2009, to discuss the Petitioner’s need
. for extended su;h%ol year services during the summer of 2009. The Respondent refused the
parents’ demanjd that the Réspondent pay for one-to-one ABA therapy for instruction in core
academic skills;in reading and math during the summer of 2009, to be provided by Kari Gray at
the family hom;e. As an alternative to the parents’ requested services, the Respondent proposed

i

summer servicqls concentrating on IEP instructional goals for three hours per week and a social

outing with a pgleer for one afternoon per week.
i : .
38. - Ms. Gray has a master’s degree in clinical psychology and has experience as an
| .

i * . . - .
autism conmlt?r'rt. Dian Bridges has a master’s degree in psychology with a concentration in

o

ABA. Ms. Bridges is a BCBA, Ms. Gray is not. Neither individual is a certified teacher or a

’ LR .
reading specialist. Ms. Gray began working with the Petitioner at her home in August 2008.
. } .

| ? ' 12
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|
Initially she was orking with the Petitioner two to four hours per week. In the fall of 2008, Ms,
Bridges and Ms. y developed a home based educational plan. for the Petitioner based upon
ABA principles, : s. Gray sét up the educational component of the program. Beginning in May
2009 (and continjf ing to the ﬁresent) Ms. Gray bas been working with the Petitioner at her home
ten hours per vée k. Ms. Bridges does not provide any direct instruction to the Pefitioner.
However she re\;'ri%ws vidcotépes of Ms. Gray’s sessions with the Petitioner and meets with Ms.

Gray weekly forjope hour 1o provide oversight.

. Gray expressed confidence in the appropriateness of the material she is using
for her reading qu truction prbgram “The Behavior Analysis Phomics Primer” despite the fact that
she was aware the material was published in 1973 and had been out of print for many years. Ms.
Gi‘ay conceded% that she had not consulted with any reading specialist to determine the
appropriateness 50Fthjs material in her work with the Petitioner.

40. A final TEP meeting was convened on August 31, 2009, for the purpose of

discussing Dr. C;‘"bbs’ evaluarion report and to review the Petitioner’s progress over the summer
in the program i)l;ovided by her parents at home. Dr. Gibbs attended this meeting and reviewed
her evaluation l#ndings and recommendations. Ms. Gray and Ms. Bridges were also in
atten(_ianc;c. M%s.‘ Gray and Ms Bﬁdges presented a report sunﬁmarizing the P@ﬁtioner’s “huge
gains” made dgl.wing the summer of 2009 in a phonic based reading program utilizing ABA

therapy. The i’atitioner’s family asked the Respondent for reimbursement for the cost of the

services provided by Ms. ‘G'ray and Ms. Bridges from August 2008, and continuing for the

|
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future.® At this meeting the Petitioner’s parents provided the Respondent with written notice that

the Petitioner wa:s }'being withdrawn from the school system.*

41. InlJ Fesponse to this reimbursement demand and the purported gaips of the
Petitioner claimcj:ci by Ms. Qfay aod Ms. Bridges, at the Respondent’s request Dr. Gibbs re-
assessed the Pet!itioner on Oétober 13, 2009, to determine what gains she had made during her
work with Ms. iGJLay over the summer. Upbn re-assessing the Petitioner, Dr. Gibbs found no
- appreciable gainfs'in ber reading skills from the time of her initial assessment in June 2009. In
contrast to Ms. !G"rray’s asessment, Dr. Gibbs found signs of regression. Dr. Gibbs was very
crtical of Ms. drliy’s teachi@g materials and methods to the extent that she testified:

If she (Gray) was af speech language pathologist doing this, I would file charges on
ethical prﬁcticcs with the speech language pathology board in Tennessee. I am just sad
that she’fs’not under any ethical practices board that I know of that we can file charges

because that (Gray's methodology) is wrong, that is harmful.

! ' CONCLUSIONS OF LAW

1. ’j[‘};le IDEA ﬁcquires the Respondent Sumner County Board of Education to
provide FAPE ‘ui the “least restrictive environment” to all students with disabilities who are in
need of speciai ducation and related services. 20 U.S.C. §1400 et seq.; TN State Board of
Education, Di\;ifion of Special Education Rule Chapter 0520-1-9. This shall be done by
developing an }IEP that is ‘;reasonably calculated to confer educational benefit” to the students.

| ; A
See Bd. of Educ, of the Hendrick Hudson School Dist. v. Rowley, 458 U.S. 176 (1982). As the
i

I : - . .
. Supreme Court concluded in Rowley, “If these requirements are met, the State has complied with

- the obligationtj: runposed by Congress and the courts can require no more.” 458 U.S. at 207.
|

|
The law does i:é)t require the Respondent to maximize the Petitioner’s educational benefits, or to

!

* As of the dater the hearing!the Petitioner’s family bad spent $18,000 for the private services of Ms. Gray and
Ms. Bridges. | | ; o
* The Petitioner was not attending school at the time of the hearing in this matter.

14
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guarantee that she reach a specific level of academic achievement. Rowley, at 197 The Sixth
Circuit has held at this means “[t)he statute may not require public schools t6 maximize the
potential of dxsa%)l‘ed student:{ commensurate with the opportunities provided to other children.”

Renner v. Board! of Edue. v. Public Schools of City of Ann Arbor, 185 F.3d 635, 644 (6™ Cir.

1999). See also, Doe v. Tullahoma City Schools, 9 F.3d 455 (6th Cir. 1993).

2. The IDEA, at 20 U.S.C. §1414(d)(1)(A) requires that an IEP include, among other

things, (1) a stat%,ment of the Chjld’s present levels of educational performance; (2) a statement of
measurable anni 1l goals; (3) a statement of the special education and related services and
supplementary ids and senﬁces to be provided to the child that, to the extent practicable, are
based on peer e ewed rese;;n‘ch; (4) an explanation of the extent, if any, to which the child will
not .participate thh nondisabled children in the regular class and in the nonacademic and
extracurricular achivities; (5):a statement of how the child’s progress toward the annual goals will

be measured; and (6) a statement of how the child’s parents will be regularly informed of their
|

child’s progressl. These “ate requirements by which the adequacy of an IEP is to be judged,
: !

although minor; technical violations may be excused.” Cleveland Heights-University Heights

City Sch. Dist. v/ Boss, 144 F.3d 391, 398 (6™ Cir. 1998).

3. Ifn'Rowlev, the Supreme Court developed a two-prong test for determining the

1
|

appropriatenesﬁ’ of a proposed IEP. First, the IEP must be substantively appropriate by offering
goals and objec!:t'tvcs that are “reasonably calculated to provide educational benefit” to the child.
. Second, the prtii)c edural safeéuards of the At must be provided to the parents, including the right

. 1o participate ih the development of the TEP and to receive notiﬁcation and explanation of their

rights. The Cﬁl)lrn has mterpreted the IDEA’s “free appropriate public education” obligation to

. require local ’sThool qystems to develop IEPs that are reasonably calculated to provide

’ _ 15
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educational bene:ﬁ.r to a child. Rowley, at 203-204. While the educational benefits accruing to

the child must be‘: ‘meaningful,” there is no requirement that the program provide the maximum

bcn;ﬁt or the best available program. Rowley, at 200-201.

4, The Petitionerihas the burden of proving by a brcponderance of thé evidence that
her IEP was ina:d quate and?that she has not received FAPE from the Respondent. The U.S.
Supreme Court }ylmi'ld in Schaﬁ'er v. Weast, 546 1J.S. 49 (2005). that the burden of proof is on the
party “seeking rfeiief.” In fthe instant case, the Petitioner has challenged the proposed IEP
developed on Janpary 6. 2009, and intended to be implemented in the CHOICES classroom at
Beech High Sch!oi . In the éltefnative, the Petiﬁoner is demanding four years of compensatory
.éducation, reim’?qrsement for expenses incurred by the familyv for the services of Ms. Gray and
Ms. Bridges, a; hew Individualized Education Program (IEP) based upon one-to-one ABA
instruction iﬁ coLé academics and other related services.

5. 'ﬂ-’e essence of this case is the unrealistic, vet completely understandable,
expectation thegPZetitioner’s parents have for her academic pptential. They now believe that by
using one—to-ou’J ABA mcﬁhods the Petitioner’s achievement in “core academics,” especially
reading, can bei ignificantly enhanced. However, the proof is overwhelming that the Petitioner
.functions deve{o entally {at a kindergarten to first grade level, with commensurate academic

skills. The assessments and. evaluations of the Petitioner have been remarkably consistent from

the time she ﬁ;st entered pu;blic school in Illinois as an 8 year old in 1996 to the present. Her IQ

i
|

| | . . . . .
is in the low 4Q's and she has a significant cognitive deficiency with commeénsurate adaptive
\ .
) J . - .
behavior deficits. The Petitioner has serious weaknesses in social and vocational skills. The

reality is that Jd:e Peﬁﬁone} will likely never perform significantly beyond the first grade Jevel
f .

|
? 16

academically.
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y
g

6. When the Petitioner enrolled in the Sumner County schools in 2004 at the age of
16, the Respondcrlt fulfilled. its obligation to recognize hér unique abilities anci peeds and to
formulate an in;d;‘xiduahzedf educational plan accordingly. The Respondent determined the
central focus off . her educaéional development was to be the acquisition of academic and
vocational skills"| Lhat wouldflead towards independence and self-sufficiency. This included a
plan for transiti%n# services, or the CHOICES program, which the Respondent first proposed in
May 2007 for tlie‘2007‘08 sghool year,

| 7. j‘l}e Respondént and the Petitioner’s parents were initially in agreement on ber
instructional plziiJJ and her IEP after the Petitioner’s arrival in Sumner County in December 2004.
The Petitioner’s \Fa.rents agreed to every IEP until the proposed IEP of January 6. 2009. The
Respondent accerled to the parents wishes in 2005 and 2006 and did not implement a transition
program for tl?el Petitioner and instead focused more on “core academics”, specifically the
Reading Miles:tcl,nés progragm. The Petitioner’s classroom teacher Ms. Holmes continued to
“push” her thI! ugh the Réading Milestones curriculum at the insistence of the Petitioner’s
mother despxte‘a' lack of any significant progress.

8. ['Uhe IEP agreed to by the parncs on May 9, 2007, placed the Petitioner in the
CHOICES progLam for the; 2007-08 school year beginning the following August. However, by
October 2007,}\+8 Petiﬁonér’s parents became dissatisfied with CHOICES and requested that she
be removed from the .progfam and placed back in the CDC classroom where she could focus on
reading and math skills. i‘he parents’ wishes for the CDC classroom as well as other specifics

[
were agreed tcll) by the Respondent and implemented in the October 18, 2007, IEP. The Petitioner
remained mtti} CDC class through May 2009, despite the Respondent’s belief that she would be
| better served %n the CHOICES program. Indeed the three experts who evaluated the Petitioner in

!
|
I
1
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|

2009, John Thom#s (autismy/transition services), Dr. Christine Reeve (BCBA) and Dr. Denise
Gibbs (reading) ,\Lfere in agreement that the Petitioner’'s needs would be best served in the

offered by the Respondent at Beech High School.

Th; Respondént’s actions the entire time the Petitioner has been enrolled in the
school system, ?s}pecially during the school years of 2007-08 and 2008-09 when the Petitioner
was in the CDC‘f lass rather than the more appropriate CHOICES program, clearly demonstrate
the good faith iengths to which the Respondent went to accommodate the wishes of the
Petitioner’s par:ieﬂts. At this late date the Petitioner’s parents cannot now argue that the
individualized éducaﬁonal plans provided to the Petitioner from 2005 until the end of the 2009
school year WCI%IC inadequate when for the most part thc Respondent was providing the specific
programs demaﬁdcd by the parcnts.

10. ﬁte evidence demonstrates the Petitioner has made modest academic progress

during her vears in the Suﬁmer County Schools despite her parents’ refusal to allow her to

.participate in the CHOICES program. It is certainly conceivable that the Petitioner would have

made more pm?grsss had she participated in the CHOICES program throughout the 2007-08 and
| | .

2008-09 school years as recommended by the Respondent. Since October 2007, the Petitioner’s

parents have rei ed to allow her to participate in the CHOICES program or any type of work-

based programming that ‘would have combined instruction in functional academics and

vocational u'aining.

11. As an alternative to the IEP proposed by the Respondent in January 2009, the

Petitioner has‘ been remoﬁved from the public schools and is seeking: (1) four additional

|

compensatory] years of schooling with an extended school year and extended day services: (2) a

J . - -
small group §'etti.ng with a highly qualified teacher certified to teach a child with autism and
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highly qualified paraprofesswna] (3) a teacher tramed in ABA and TEACCH; (4) a sensory diet;

P. 20

(3) services from eli BCBA4; (6} assistive technology/computer programs for reading, writing, and
math designed fo,r students with autism; (7) an additional two hours per day of academic
instruction for thrTe school days per week; and (8) the Beacon Literacy reading. The Petitionet
is also seeking r?)fnbursemem for the cost of the private services of Ms. Gray and Ms. Bridges

totaling approx:.qaately $18,000. The Petitioner has failed to establish that she is entitled to the
| .
relief sought.

12.  Anlindividual is entitled to compensatory education services under the IDEA after

they are no longélin the public school due to age or graduation if it can be established that they
bad not been prio ided FAPE by the school system and that additional years of education are

pecessary to brihg the student to the level they otherwise would have attained had they been

receiving FAPE! SSee Reid ex rel. Reid v. Dist. of Columbia, 401 F. 3d 516 (D.C. Cir. 2005). It
has been clearl& demonstrated in this case that the Respondent has provided FAPE to the
Petitioner, despit&; impediments to the full implementation of the Respondcnt’.s proposals put

forth over the yéﬂrs by the Petitioner’s parénts. The overwhelming weight of both expert and lay

testimony is that the IEPs put in place by the Respondent (and agreed to by the Petitioner’s
family) were aﬁpFropriate to meet the educational needs of the Petitioner. It was further
established thatl fhe transition plan proposed by the Respondent, which included as a critical
component the g(II:IOICES program, was more appropriate for the Petitioner than the CDC class
and focus on “c?;ore academics” demanded by the parents. The Petitioner has fgiled to establish
by é preponderfa.nce of the évidence that she was denied FAPE by the Respondent and is entitled

1 ‘ g .
-to compensatory education for any length of time, most certainly not four years.

i
!
1
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13. Par%ents are entitled to reimbursement for the private education of a student if it is

determined that ﬁe private setting provided an appropriate education while the public school’s

I :
proposed education plan did not. See Florence County School District Four v. Carter, 510 U.S. 7

(1993); School Comm. of the Town of Burlington v. Dept. of Education, 871 U.S. 359 (1983).

The Petitioner h failed to prove that she is entitled to reimbursement for the expenditures
incurred for the:i ;%Iivate services of Ms. Gary and Ms. Bﬁdgcs. As staied above, the Petitioner
cannot demonst';afte that the Respondent failed to provide FAPE. Even if she could so establish,
the Petitioner h:;s} failed to p;ove that the services of Ms. Gray and Ms. Bridges were appropriate.

14. | ‘erc are numerous deficiencies in the programming being provided at home for
the Petitioner ll))r Ms. Gray and Ms. Bridges. Neither Ms. Gray nor Ms. Bridges have any

educational g or bold any licensure in the State of Tennessee. Neither of the women is a

reading specialist. The ma;érials béing used by Ms. Gray have been out of prmt for many years
and apparently. are no longer used by reading specialists. Neither Ms. Gray nor Ms. Bridges
consulted withi reading specialist in the formulation of their instructional pro@m.
15. Jl]ir Gibbs, a; reading specialist, was highly critical of the program utilized by Ms.
Gray, so mucll Lo that sh§ believed that Ms. Gray could be subject to sanction by a licensing
board for ethi;i 1l violationé if Ms. Gray was licensed in Teﬁnessee. Despite the claims of the
Petitioner’s “Iiu‘ge gains™ 6ver the summer months of 2009 while working with Ms. Gray, Dr.
Gibbs’ re-asse%Tment found no gains by the Petitioner and possible regression.

16. J The Petitioner has failed to establish by a preponderance of the evidence that she
is entitled to r'etmbu:semeﬁt for the cost of the private services of Kari Gray and Dian Bridges.

17. ' Jrrhe Petitioner has also failed to establish any merit to the other claims for service

requested as J alterpative to the IEP proposed by the Respondent in January 2009.

[
|
i
!
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| l CONCLUSION

| The Petitjic;ner has failed to carry her burden of proof by a preponderance pf the evidence
that the ReSponcii | t has failéd to provide her FAPE since the time she enrolled in the Sumner
County schools m 2004, that;the IEP proposed by the Respondent in January 2009 is inadequate
and will not prlo:vide FAPE, and that she is entitled to compensatory educational services,
reimbursement ‘fdr the cost of private services as well as the other items requested by the
Petitioner’s parédts in their alternative to the January 2009 IEP. The unfortunate reality is that
the Petitioner Jijunctions developmental]y at a kindergarten to first grade level, with
commensurate =acadenuc slqlls Her assessments and evaluations bave been consistent
throughout her 'thool years While perhaps understandable, the Petitioner’s pa:ents have an
unrealistic expco[tatwn for her academlc potential. The Petitioner’s request for compensatory
-and alternative Fe;rvices, as well as reimbursement for private services, is DENIED. The January
6, 2009, IEP shalll be hnplémented and the Respondent shall provide services to the Petitioner
-through the enc}f of the 2010-11 school year.

The Re%piondent Sumner County Board of Education is the prevailing party in this action.

|

!

This Fi;llal Order entered and effective this \ day of\J4 (UL , 2010.

| M@f l

.! | ‘ - Thotnas G. Stovall
Administrative Judge

]
|
i
I
'
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Filed in the Adnu.iustratuc Procedures Division, Office of the Secretary of State, this lD

r\gx(bﬂ{W 200

i AN vz lf/ abh
‘Thomas G. Stovall, Dlrector
Administrative Procedures Division
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‘ . Notice

j
|
b
Any party aggrieved by this decision may appeal to the Chancery Court for
Davidson County, Tennessee or the Chancery Court in the county in which the
petitioner resides or may seek review in the United States District Court for the
district in whléh the school system is located. Such appeal or review must be
sought w1thm smty (60)- days of the date of the entry of a Final Order. In
appropriate cases, the reviewing court may order that this Final Order be stayed

pending further hearing in the cause.

If a determination of a hcaring officer is not fully complied with or implemented,
the aggrieved party may enforce it by a proceeding in the Chancery or Circuit
Court, -undeerrovisions of Section 49-10-601 of the Tennessee Code Annotated.




